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DETAILED ACTION 

1 . The amendment filed on 10 October 2006 have been received and entered. The applicant 
added new claims 21-29. Claims 1-29 as amended are pending in the application. 

Claim Rejections - 35 USC §101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or 
composition of matter, or any new and useful improvement thereof, may obtain a patent 
therefor, subject to the conditions and requirements of this title. 

2. Claims 1-16 and 21-26 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. Independent claims 1 and 8 claim a "tool", which is 
software per se, and software claimed by itself, without being executed or implemented on a 
computer medium, is intangible. Claims 1 and 8 define a tool embodying functional descriptive 
material. However, the claims doe not define a computer-readable medium or memory and is 
thus non-statutory for that reason (i.e., when functional descriptive material is recorded on some 
computer-readable medium it becomes structurally and functionally interrelated to the medium 
and will be statutory in most cases since use of technology permits the function of the descriptive 
material to be realized). That is, the scope of the presently claimed tool can range from paper on 
which a program is written, to a program simply contemplated and memorized by a person. 
Claims 2-7, 9-16 and 21-26 are rejected for the same reasons as claims 1 and 8, respectively. 
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3. To expedite a complete examination of the instant application, the claims rejected under 
35 U.S.C. 101 (nonstatutory) above are further rejected as set forth below in anticipation of the 
applicant amending these claims to place them within the four statutory categories of invention. 

Claim Rejections -35USC§112 
The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

4. Claims 1-16 and 21-26 are rejected under 35 U.S.C. 1 12, first paragraph, as failing to 
comply with the written description requirement. The claim(s) contains subject matter which 
was not described in the specification in such a way as to reasonably convey to one skilled in the 
relevant art that the inventor(s), at the time the application was filed, had possession of the 
claimed invention. Claims 1-16 and 21-26 recite a homepage creation and update "tool". 
However, the applicant's specification does not provide a description of the "tool"; absent a 
positive recitation of what the "tool" is, one of ordinary skill in the art would not be able to 
determine if the tool is a computer program, a graphical user interface, a processor, etc. 
Therefore, the specification does not provide an adequate basis for the recitation of the 
"homepage creation and update tool". 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 
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The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

5. Claims 3-4, 11, 17-20 and 27-29 are rejected under 35 U.S.C. 1 12, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claim 3 recites the limitation "the arranging" in line 3. There is insufficient antecedent 
basis for this limitation in the claim. 

Claim 4 recites the limitation "the photographing information" in line 6. There is 
insufficient antecedent basis for this limitation in the claim. 

Claim 11 recites the limitation "the photographing information" in line 6. There is 
insufficient antecedent basis for this limitation in the claim. 

Claim 17 recites the limitations "the beginning" and "the camera", in lines 11 and 14, 
respectively. There is insufficient antecedent basis for this limitation in the claim. Claims 1 8-20 
are dependent upon claim 17 and are rejected for similar reasons. 

Claim 18 recites the limitation "said automatically arranging" in line 2. There is 
insufficient antecedent basis for this limitation in the claim. 

Claim 19 recites the limitation "the arranging" in line 2. There is insufficient antecedent 
basis for this limitation in the claim. 

Claim 27 recites the limitation "the beginning" in line 12. There is insufficient 
antecedent basis for this limitation in the claim. Claims 28-29 are dependent upon claim 27 and 
are rejected for similar reasons. 
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Claim 28 recites the limitation "the beginning" (from claim 27) and the limitation "said 
homepages" in line 3. There is insufficient antecedent basis for this limitation in the claim. 
Claim 29 depends upon claim 28 and is rejected for similar reasons. 


Allowable Subject Matter 

6. Claims 1-29 would be allowable if rewritten or amended to overcome the rejection(s) 
under 35 U.S.C. 101 and 35 U.S.C. 1 12, 2nd paragraph, set forth in this Office action. 

7. The following is a statement of reasons for the indication of allowable subject matter: 
The present invention teaches a homepage creation and update tool that allows users to select 
desired displayed images to indicate a homepage creation or update using the selected images. 
Each of the independent claims identifies the distinct feature of "when the user selects a plurality 
of desired images and indicates beginning of the homepage creation process, the selected images 
are sequentially presented individually in a predetermined order to said user to add comments 
before a homepage format of said image is generated that will automatically place said image 
into said selected layout format, if a new homepage is being created, or into an existing 
homepage layout, if an existing homepage is being updated". The closest prior art, Parker, in the 
book, The Complete Idiot's Guide to Microsoft FrontPage 2000 (hereinafter "Parker") teaches a 
homepage creation and update program (Microsoft FrontPage 2000) that causes a computer to 
execute the functions of displaying a plurality of stored images and allowing the user to select a 
desired image (displaying a plurality of files, such as clip art images, for users to import into a 
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webpage) (pages 88-91), allowing the user to indicate a beginning of a homepage creation 
process (users can create a new website, or update a website by using the FrontPage 
creator/editor to save and publish pages) (pages 15-16, 25 and 107), automatically performing 
the one of the creation and the update of a homepage using the desired image after the desired 
image is selected and the beginning of the homepage creation process is indicated by the user 
(after the user has added or edited a selected image, FrontPage will automatically create or 
update the page when the user selects the options to save the changes made to the website and 
upload and publish the newly added or edited images, pages etc.) (pages 26-27, 107 and 297- 
300); and arranging, when the user selects a plurality of desired images and indicates beginning 
of the homepage creation process, the selected plurality of images, automatically, according to 
image information stored in each image file by a camera (after the user has inserted or edited a 
selected image with corresponding image information stored in the image file, i.e. properties 
such as image width, height, direction, etc. in "Picture Properties", and selected the option to 
save and upload/publish the newly added or edited images to the web page, the web page is 
automatically created/updated with the images arranged in the user selected fashion, i.e. the size, 
height, placement, etc. of the images of the published website corresponds to the user edited 
"Picture Properties" information of the image; user can select images from a digital camera to be 
imported/uploaded into the webpage) (pages 26-27, 91-96, 102-107 and 297-300). However, the 
prior art fails to teach when the user selects a plurality of desired images and indicates beginning 
of the homepage creation process, the selected images are sequentially presented individually in 
a predetermined order to the user to allow the user to add comments before a homepage format 
of the image is generated that will automatically place the image into the selected layout format, 
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if a new homepage is being created, or into an existing homepage layout, if an existing being 
updated; in other words, the prior art fails to teach allowing a user to merely select images, and 
the tool will sequentially present these selected images so that the user can make comments for 
each image, and by only one additional command, the tool will then automatically generate the 
HTML code to place the image into the format of a new homepage or into the format of an 
existing homepage. Therefore, the prior art fails to anticipate or render the above limitations 
obvious. 


Response to Arguments 
8. Applicant's arguments filed 10 October 2006 have been fully considered but they are not 
persuasive. The applicant stated that the claims have been amended to overcome the 35 U.S.C. 
101 rejection, however, the examiner respectfully argues that the "tool" recited in claims 1-16 
and 21-26 can still be software per se; the specification of the instant application does not 
provide a definition of what the "tool" is, and therefore the tool could simply be a computer 
program, which is software per se. 


MPEP 2106.01 reads as follows: 


Descriptive material can be characterized as either "functional descriptive material" or "nonfunctional descriptive 
material." In this context, "functional descriptive material" consists of data structures and computer programs 
which impart functionality when employed as a computer component. (The definition of "data structure" is "a' 
physical or logical relationship among data elements, designed to support specific data manipulation functions." 
The New IEEE Standard Dictionary of Electrical and Electronics Terms 308 (5th ed. 1993).) "Nonfunctional 
descriptive material" includes but is not limited to music, literary works and a compilation or mere arrangement 
of data. 

When functional descriptive material is recorded on some computer-readable medium it becomes structurally and 
functionally interrelated to the medium and will be statutory in most cases since use of technology permits the 
function of the descriptive material to be realized. Compare In re Lowry, 32 F.3d 1579, 1583-84, 32 USPQ2d 
1 03 1 , 1 035 (Fed. Cir. 1 994) (claim to data structure stored on a computer readable medium that increases 


Application/Control Number: 09/994,846 
Art Unit: 2173 


Page 8. 


computer efficiency held statutory) and Warmerdam, 33 F.3d at 1 360-61 , 3 1 USPQ2d at 1 759 (claim to 
computer having a specific data structure stored in memory held statutory product-by-process claim) with 
Warmerdam, 33 F.3d at 1361, 31 USPQ2d at 1760 (claim to a data structure per se held nonstatutory). 

In contrast, a claimed computer-readable medium encoded with a computer program is a 
computer element which defines structural and functional interrelationships between the 
computer program and the rest of the computer which permit the computer program's 
functionality to be realized, and is thus statutory. See Lowry, 32 F.3d at 1583-84, 32 USPQ2d at 
1035. However, claims 1-16 and 21-26 do not define a computer-readable medium or memory 
and is thus non-statutory for that reason (i.e., the tool is not embodied on a computer storage 
device that allows the functionality of the tool to be realized). The examiner respectfully 
maintains that claims 1-16 and 21-26 are non-statutory. 

Conclusion , 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Ting Zhou whose telephone number is (571) 272-4058. The 
examiner can normally be reached on Monday - Friday 7:00 am - 4:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, John Cabeca can be reached at (571) 272-4048. The fax phone number for the 
organization where this application or proceeding is assigned is (571) 273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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